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Court of Appeals of the District of Columbia. 


No. 3957. 

Michael A. Mess, Plaintiff in Error, 

vs. 

Mrs. L. M. Mosteller. 


1 Municipal Court of the District of Columbia. 

Landlord and Tenant. No. 229,249. 

Michael A. Mess, Plaintiff, 
vs. 

Mrs. L. M. Mosteller, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

2 Complaint. 

Filed December 15,1922. 

In the Municipal Court of the District of Columbia. 

Landlord and Tenant. No. 229,249. 

Michael A. Mess, Plaintiff, 
vs. 

Mrs. L. M. Mosteller, Defendant. 

District of Columbia, To uit: 

Your complainant, Michael A. Mess, being first duly sworn accord¬ 
ing to law, states: That he is entitled to the possession of the prem¬ 
ises No. 1418 M Street, N. W., located in the District of Columbia, 
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and that the same are unlawfully detained from him and held with¬ 
out right by the defendant, Mrs. L. M. Mosteller, to whom the com¬ 
plainant's assignor, Stone & Fairfax, Inc., had heretofore rented the 
said premises as a monthly tenant and whose tenancy and estate has 
been determined by the service upon the defendant, on November 14, 
1922, of a due notice to quit, a true copy whereof is annexed hereto, 
marked Exhibit A, and made a part hereof, and also by the failure 
and refusal of the defendant to pay to the complainant the rent for 
the premises due by her, $135.00, for the month of November, 1922, 
written demand for which payment was made by complainant’s coun¬ 
sel to the defendant on December 4,1922; that each and every of the 
statements contained in the aforesaid notice to quit is true in fact; 
that complainant is the bona fide owner of said premises, and 

3 the same are necessary immediately for the actual and bona 
fide occupancy of himself and wife, who are both over seventy 

years of age, and are now occupying quarters in Chevy Chase, Mary¬ 
land, at a remote distance from the car line and inadequate to com¬ 
plainant’s needs in going back and forth to the City of Washington 
where he conducts his office and business; and that these special facts 
are stated in the event that the court should sustain the the validity 
of the so-called Ball Rent Act Extension as limiting the absolute 
right of the complainant to terminate the tenancy unconditionally 
upon a thirty day notice, which absolute right complainant hereby 
asserts. 

Complainant therefore prays that a summons be issued command¬ 
ing the defendant to appear and show cause why judgment should 
not be given against her for the restitution of the possession of said 
premises, and costs of this suit. MICHAEL A. MESS, 

Complainant. 

GEO. E. SULLIVAN, 

Attorney for Complainant. 

Subscribed and sworn to before me this 15th day of December, 
1922. 

[Notarial Seal.] WALTER C. ENGLISH. 

4 Exhibit A. 

Filed December 15, 1922. 

Assignment. 

November 14, 1922. 

. For value received, the undersigned hereby assigns and sets over 
unto Michael A. Mess, the owner of premises 1418 M Street N. W., 
Washington, D. C., all of the right, title, and interest of the under¬ 
signed in and to the landlord and tenant relationship existing be¬ 
tween the undersigned and Mrs. L. M. Mosteller as a tenant of the 
said premises. 

STONE & FAIRFAX, INC., 

By JNO. T. MEANY, 

President. 
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Notice to Quit . 

Mrs. L. M. Mosteller, 

1418 M Street N. W., 

Washington, D. C. 

Dear Madam : 

I am the bona fide owner of premise No. 1418 M Street, N. W., 
Washington, D. C., which you now hold and occupy of me as tenant 
at sufferance, pursuant to the foregoing assignment from Stone & 
Fairfax, Inc., to myself. 

The said premises are necessary immediately for the actual and 
bona fide occupancy of my wife and myself, as we are both over 
seventy years of age and the quarters which we are now occupying 
are located in Chevy Chase, Maryland, at a remote distance from the 
car line and inadequate to our needs in going back and forth to the 
City of Washington where I conduct my office and business. In stat¬ 
ing these facts, you will understand that I do so as a matter of in¬ 
formation to you, but that I do not recognize the validity of the 
so-called extension to the so-called Ball Rent Act, and that I claim 
the right to terminate your tenancy at sufferance upon this 

5 thirty day notice to quit independently of such facts, as well 
as upon them. 

You are hereby notified to vacate and quit the said premises at the 
expiration of the thirtieth day occurring after the day of the service 
of this notice upon vou. 

MICHAEL A. MESS. 

c/o Geo. E. Sullivan, 340 D Street N. W., Washington, D. C. 
Served on the 14th day of November, 1922. 

6 Finding. 

Filed January 2, 1923. 

******* 

The proof failing to show plaintiff’s immediate necessity for the 
actual and bona fide occupancv of the premises herein, within the 
meaning of Sec. 109 (c-1) of the Ball Rent Act: 

Finding for defendant. 

MARY O’TOOLE, 

Judge. 

Judgment. 

******* 

January 11, 1923.—Upon consideration of plaintiff’s motion for 
a new trial filed herein, it is ordered that said motion be and the 
same is hereby denied, and judgment on the finding in this cause 
entered. 
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Wherefore it is considered that the defendant recover of the plain¬ 
tiff possession of the premises, No. 1418 M St., N. W., located in the 
District of Columbia, with costs. 

7 Memoranda. 

******* 

January 22, 1923.—Writ of Error issued by the Court of Appeals. 

January 31, 1923.—Order fixing $50.00 cash deposit on appeal in 
lieu of cost bond; and making of such deposit by plaintiff. 

February 6, 1923.—Bill of Exceptions submitted, settled and 
signed. 

8 Assignment of Errors. 

Filed February 7,1923. 

******* 

The plaintiff assigns the following as errors in the judgment en¬ 
tered in the above case: 

1. The Court erred in giving judgment for the defendant. 

2. The Court erred in not giving judgment for the plaintiff. 

3. The Court erred in not holding the so-called Ball Rent Act as 
amended and extended to violate the Fifth Amendment to the Con¬ 
stitution of the United States. 

4. The Court erred in not holding that a construction of Sec. 109 
of the so-called Ball Rent Act which would prevent an owner from 
actually withdrawing and using his own property for himself, even 
though he be not in dire or other need of its use, would render said 
section unconstitutional, because in violation of the Fifth Amend¬ 
ment to tho Constitution of the United States. 

5. In not holding that the word “immediately” succeeding the 
word “necessary” in Sec. 109 of the so-called Ball Rent Act refers 
solely to the matter of time, meaning presently rather than sub¬ 
stantially in the future, and not meaning indispensibly. 

GEO. E. SULLIVAN, 

Attorney for Plaintiff. 

9 Designation of Record. 

Filed February 7, 1923. 

******* 

The Clerk will please prepare a transcript of record on appeal in 
the above case comprising the following: 

1. Complaint (including Exhibit A thereto). 

2. Finding of Court. 

3. Judgment; appeal noted by plaintiff. 

4. Memorandum of issuance of writ of error by Court of Appeals. 
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5. Memorandum of order fixing $50.00 cash deposit on appeal in 
lieu of cost bond; and making of such deposit by plaintiff. 

6. Memorandum of submission, settlement and signing of bill of 
exceptions. 

7. Assignment of errors. 

8. This designation. 

GEO. S. SULLIVAN, 

Attorney for Plaintiff. 

10 Municipal Court of the District of Columbia. 

United States op America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from one to 
ten, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause, Landlord and Tenant, No. 229,249, 
wherein Michael A. Mess is plaintiff, and Mrs. L. M. Mosteller is 
defendant, as the same that remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
7th day of Februray, 1923. 

[Seal of the Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

11 Filed Jan. 22, 1923. Municipal Court, District of Columbia. 
United States of America, ss: 

The President of the United States to the Honorable Mary O’Toole, 
Judge of the Municipal Court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, be¬ 
fore you, between Michael A. Mess, plaintiff, and Mrs. L. M. Mostel¬ 
ler, defendant, L. & T. No. 229,249, a manifest error hath happened, 
to the great damage of the said plaintiff, as by his complaint appeal's. 
We being willing that error, if any hath been, should be duly cor¬ 
rected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Court of Appeals of the District of Columbia, together with this writ, 
so that you have the same in the said Court of Appeals, at Washing¬ 
ton, within 20 days from the settling of the bill of exceptions, or 
within such additional time after the expiration of the 20 days as 
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the court below or a judge thereof for sufficient cause Bhall allow; 
that the record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to correct that 
error, what of right and according to the laws and customs of tho 
United States should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 22nd day of January, in the year of our 
Lord one thousand nine hundred and twenty-three. 

[Seal of the Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

CHARLES H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed Jan. 22, 1923. Municipal Court, District of 
Columbia. 

12 In the Municipal Court of the District of Columbia. 

L. & T. No. 229,249. 

Michael A. Mess, Complainant, 

vs. 

Mrs. L. M. Mosteller, Defendant. 

Bill of Exceptions. 

Filed Feb. 6, 1923. Municipal Court, District of Columbia. 

Be it remembered, that upon the trial of this case, had before the 
Honorable Mary O’Toole, one of the Judges of the said Court, with¬ 
out a jury, the following proceedings were had: 

The defendant admitted in open Court plaintiff s ownership of the 
premises concerned, his status as her landlord of the premises under 
a tenancy at sufferance, and then and there actually paid to the plain¬ 
tiff, in open Court, accrued rent of said premises to and including De¬ 
cember 14, 1922, at the same time offering to pay him rent to and in¬ 
cluding December 31,1922, which he refused to accept. Thereupon, 
the defendant further admitted in open Court the service upon her on 
November 14, 1922 of the written notice to quit, of which copy is 
appended to the complaint and affidavit filed in this case. 

Thereupon, the Court announced that the only question of fact to 
bo considered in the case would be whether the premises were “neees- 
sary ,, for the plaintiff. 

The following facts were thereupon shown by undisputed evidence, 
namely, that plaintiff, the owner of said premises, is over seventy 
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years of age, that liis wife lives with him and is nearly as old, that 
their present home is located in Montgomery County, Maryland, 
about nine hundred yards away from the car line, and at an un¬ 
suitable and inconvenient distance for persons of their age, and in 
a location where it is impossible to obtain domestic servants, and 
that plaintiff’s business has been, and is, in the District of Columbia, 
from and to which he has to travel every day, which is par- 
13 ticularly disagreeable in Winter weather, and that he actually 
desires and intends to at once occupy the premises concerned 
in this case known as 1418 M Street, N. W., Washington, D. C., as 
his home, that he now intends to also use it as his office by reason of 
its convenient business location and the very recent loss by him of his 
business location and employment in the Mills Building; that the 
rent of the premises occupied by defendant which are the subject of 
this case, is $135.00 per month; that in the Summer of 1922, plaintiff 
sought without success to have the defendant raise the rent to $175.00 
per month; that in the middle of November, 1922, the defendant 
wrote the plaintiff asking if she had an opportunity to sell whether 
he would continue the premises under rental if he were paid $175.00 
per month, and he replied in the negative; that there are several 
garages belonging to plaintiff in the rear of the premises occupied 
by defendant, from which garages plaintiff receives? a substantial in¬ 
come per year from other tenants; that plaintiff owns two six room 
houses on Fairmont Street, N. W., between 10th and 11th Streets, 
N. W., Washington, D. C., which are also under rental, but that 
neither of them is suitable in size to plaintiff’s requirements for a 
home which will accommodate himself and wife and his daughter’s 
family composed of four additional persons, nor suitable in location 
for his purposes; that the defendant is a widow, at the present time 
under the care of a doctor; that the house, consisting of eleven rooms, 
is used by her in conducting a rooming house business which is her 
only means of support, and that upon receiving the notice to quit, 
she at once started a search for a suitable house but after several 
weeks of diligent search was unable to find a place that would accom¬ 
modate her. 

The only matter of dispute in the evidence was that defendant 
testified that in the Summer of 1922, plaintiff’s wife had stated, in 
plaintiff’s presence, that “they would never live in that house as their 
home and that she should never worry about that,” whereas the 
plaintiff objected to the materiality thereof and also testified that 
no such statement was made. 

The foregoing is the substance of all the evidence in the case, with 
the exception of the history of the act stated by counsel for 
1311* complainant, with the consent of counsel for defendant and 
considered by the Court, as hereinafter set forth. 

After the close of the evidence, the Court announced that it ap¬ 
peared to show that the premises were necessary for plaintiff, unless 
the word “immediately” embodied in the District of Columbia Rent 
Law, following the word “necessary” could be construed as helping 
the defendant out, and the Court took that question under advise- 
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ment, after first permitting the plaintiff to submit and introduce in 
evidence for the Court’s consideration in the matter the following: 

(а) That as originally introduced, the Senate bill for the so-called 
Ball Rent Extension Act, approved May 22,1922, contained the same 
Section 109 that appeared in the original so-called Ball Rent Act, ap¬ 
proved October 22, 1919. 

(б) That the substitute Section 109 in said Act was proposed by 
the House District Committee with a report containing no discus¬ 
sion of the meaning of the aforesaid words “necessary immediately,” 
but with the general statement: 

“The committee has inserted in the bill numerous provisions for 
the protection of the rights of landlords and real estate owmers. 
Under the existing law an owner may obtain possession of his prop¬ 
erty only for actual and bona fide occupancy bv himself or his wife, 
children, or dependents, or for the purpose of tearing down or razing 
the structure in order immediately to construct new rental property 
or apartments. The committee has added to the above (see sec. 9) 
provisions for obtaining possession of rental property by the owner 
provisions whereby the owner may obtain possession of it for the pur¬ 
pose of making material repairs or alterations, or for constructing or 
erecting a new building, whether or not it is to be used for rental 
purposes by the owner, lie may also obtain possession for use for 
any other purpose that does not involve ejecting the present tenant 
in favor of a subsequent tenant.” 

(c) That the only reference to the meaning of said new Section 
109 upon the submission of said bill as amended to the Senate of 
the United States consisted of the following statement by the Chair¬ 
man of the Senate District Committee, made on the lloor of the 
Senate: 

“The third provision of importance, and the only other ono of im¬ 
portance—the others being merely changes of minor importance in 
the wording of the bill—is that it gives the property owner greater 
rights in getting control of his property. He can get control of his 
property now for any member of his family to live in, or to tear down, 
or to change for any purpose. He can convert his property into busi¬ 
ness property. He can change it for any reason and get possession. 
Under the bill as it passed the Senate, he could only get control to 
change for residence purposes or for the purpose of giving it to some 
member of his family for occupancy.” 

14 Plaintiff contended before the Court: 

1. That petitioners situation plainly comes within the 
meaning of the word “necessary” as used in said Act, and the word 
“immediately” is not synonymous with “indispensably” but refers 
solely to the matter of time, meaning “presently” rather than sub¬ 
stantially in the future; said word “immediately” not being gen¬ 
erally used in a strict sense in Statutes as meaning instantly, but 
within a reasonable time, and the word “immediately” as used in the 
Act referred to not being susceptible of a strict construction without 
attributing an absurd intent to Congress, because said Section ex¬ 
pressly requires a thirty day notice to intervene after the premises be¬ 
come necessary for the owner, and, moreover, the Act, being one in 
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derogation of the common law, must not be liberally construed 
against the rights of property owners. 

2. That to construe said Act as preventing an owner from actually 
withdrawing and using his own property for himself (as distin¬ 
guished from its use by another tenant) would violate the Fifth 
Amendment to the Constitution of the United States; the sole possible 
power possessed bv Congress being to prevent discrimination as be¬ 
tween tenants and to regulate rentals while the owner continues to 
keep his property upon the market as rental property. 

3. The so-called Ball Rent Act, as amended and extended, is ut¬ 
terly void and of no effect as violating the Fifth Amendment to the 
Constitution of the United States. 


The Court overruled each and all of these contentions, over the 
several and separate exceptions by the plaintiff, which were then 
and there noted upon the minutes of the Court, the Court holding 
the word “immediately” in the District of Columbia Rent Law to 
be synonymous with “indispensably” or “imperatively,” saying that 
the Act was intended primarily for the benefit of tenants, not land¬ 
lords, and that the Court must consider the inconvenience to the 
tenant which would be necessitated by her dispossession if the owner 
were allowed to use the property for himself as a home, to avoid in¬ 
convenience and hardship to himself in his present location. 

Each of the several and separate exceptions taken by the plaintiff, 
as hereinbefore set forth, was then and there separately and severally 
noted on the minutes of the Judge presiding, and counsel for plaintiff 
then and there prayed the Court to sign a bill of exceptions embody¬ 
ing the same. 

And now the plaintiff prays the Court to sign this bill of excep¬ 
tions and the same is accordingly done, now for then, and 
15 made a part of the record of this case on this 5th day of Feb¬ 
ruary, 1923. 


MARY O’TOOLE, 


Judge of the Municipal Court, 

of the District of Columbia. 


16 [Endorsed:] L. & T. 229,249. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3957. Michael A. Mess, plaintiff in error, vs. Mrs. L. M. Mosteller. 
Court of Appeals, District of Columbia. Filed Feb. 7,1923. Henry 
W. Ilodges, clerk. 
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3I« tit* (Emtrt of Appeals 

OF THE DISTRICT OF COLUMBIA- 

January Term, 1923. 


No. 3957. 


MICHAEL A. MESS, PLAINTIFF IN ERROR, 

vs. 

MRS. L. M. MOSTELLER. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of Case. 

The plaintiff in error, Michael A. Mess, prosecutes 
the writ of error allowed by this court to the Municipal 
Court of the District of Columbia from a judgment of 
that court, entered January 11, 1923 (Rec., p. 3), in a 
landlord and tenant proceeding, dismissing his com¬ 
plaint (Rec., pp. 1-3) against Mrs. L. M. Mosteller, 
for possession of premises No. 1418 M Street N. W., 
Washington D. C. The writ of error was allowed by 
this court January 22, 1923, (Rec., pp. 5-6). 

The complaint alleged, and the defendant admitted 
at the trial, the ownership by plaintiff in error of the 
premises concerned, his status as defendant’s landlord 
of the premises under a tenancy at sufferance, and the 
service upon the defendant, on November 14, 1922, of a 
written thirty-day notice to quit, setting forth his bona 
fide ownership of said premises, held and occupied by 
the defendant as tenant at sufferance, and also that: 

“The said premises are necessary immediately 
for the actual and bona fide occupancy of my wife 
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and myself, as we are both over seventy years 
of age and the quarters which we are now occupy¬ 
ing are located in Chevy Chase, Maryland, at a 
remote distance from the car line and inadequate 
to our needs in going back and forth to the 
City of Washington where I conduct my office 
and business. In stating these facts, you will 
understand that I do so as a matter of information 
to you, but that I do not recognize the validity 
of the so-called extension to the so-called Ball 
Rent Act, and that I claim the right to termi¬ 
nate your tenancy at sufferance upon this thirty- 
day notice to quit independently of such facts, 
as well as upon them.” (Rec., pp. 3-6.) 

The court below found as a fact, from the undisputed 
evidence showing the existence of the conditions set 
forth in said notice to quit, that, while the premises 
appeared to be “necessary for plaintiff,” the word 
“immediately” occurring after the word “necessary” 
in Sec. 109 of the District Rent Act, is meant to be 
synonymous with “indispensibly” or “imperatively,” 
rather than descriptive of the time (of the necessity) 
as being presently rather than substantially in the future , 
and the court below accordingly held that the facts 
shown by the undisputed evidence did not show the 
premises to be necessary indispensibly for plaintiff in 
error (Rec., pp. 6-9). Plaintiff in error duly expected 
to such ruling as not warranted by the Act sought 
to be relied upon by the court, also because to construe 
said act as preventing an owner from actually with¬ 
drawing and using his own property for himself (as 
distinguished from its use by another tenant) would 
violate the Fifth Amendment to the Constitution of 
the United States, even though such owner be not in 
dire or other need of its use, and further, because the 
so-called District of Columbia Rent Act, so relied upon, 
as amended and extended, is, itself, utterly void and of 
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no effect, as violating the Fifth Amendment to the Con¬ 
stitution of the United States (Rec., pp. 8-9). 

Assignment of Errors. 

The plaintiff in error assigned the following as errors 
below (Rec., p. 4): 

1. The court erred in giving judgment for the 
defendant. 

2. The court erred in not giving judgment for the 
plaintiff. 

3. The court erred in not holding the so-called 
Ball Rent Act as amended and extended to violate the 
Fifth Amendment to the Constitution of the United 
States. 

4. The court erred in not holding that a construction 
of Sec. 109 of the so-called Ball Rent Act which would 
prevent an owner from actually withdrawing and using 
his own property for himself, even though he be not in 
dire or other need of its use, would render said section 
unconstitutional, because in violation of the Fifth Amend¬ 
ment to the Constitution of the United States. 

5. In not holding that the word “immediately” 
succeeding the word “necessary” in Sec. 109 of the so- 
called Ball Rent Act refers solely to the matter of time, 
meaning presently rather than substantially in the 
future, and not meaning indispensibly. 


ARGUMENT. 

The court below erred in not holding that the word 
“immediately,” succeeding the word “necessary,” in 
Sec. 109 of the District of Columbia Rent Act, refers 
solely to the matter of time, meaning presently rather 
than substantially m the juture , and not meaning indis¬ 
pensibly , because, first, the section expressly requires a 
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thirty-day notice to intervene after the premises become 
necessary for the owner, making the intent of Congress 
absurd if such period must intervene after an indis- 
pensible necessity had actually arisen, and, second, 
the act, being one in derogation of the common law, 
must not be liberally construed against the rights of 
property owners. 

The court below further plainly erred in not holding 
that a construction of Sec. 109 of the District of Columbia 
Rent Act, which would prevent an owner from actually 
withdrawing and using his own property for himself, 
even though he be not in dire or other need of its use, 
would render said section unconstitutional, because in 
violation of the Fifth Amendment to the Constitution 
of the United States. In Block vs. Hirsh, 256 U. S., 
135, involving the original District of Columbia Rent 
Act, before its amendment and extension, there was an 
issue of fact as to the owner’s actual intention to with¬ 
draw the premises from the rental market. Counsel 
has been unable to find any case denying the consti¬ 
tutional right of an owner to actually withdraw his own 
property from the rental market for his own use, or 
even for the purpose of keeping it vacant, subject only 
to the Government’s power to take it from him by emi¬ 
nent domain, which has not been invoked. 

The court below further erred in not holding the 
District of Columbia Rent Act, as amended and ex¬ 
tended May 22, 1922, for a further period of two years 
until May 22, 1924, to violate the Fifth Amendment 
to the Constitution of the United States in so far as it 
undertakes to in any wise control an owner in the ex¬ 
ercise of his dominion over his own private property 
or its rental or non-rental as he may see fit. The original 
District of Columbia Rent Act, approved October 22, 
1919 (41 Stat. at L., 297, 301), and covering a period 
of two years from that date, was held by the Supreme 
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Court of the United States in the Block vs. Hirsh case, 
supra, to be “justified only as a temporary measure” 
(256 U. S. at p. 157). Congress has undertaken to extend 
the time, first, for a period of six months additional 
(Act of August 21, 1921, 42 Stat. at L., 200), and then 
for a further period of two years additional (Act of 
May 22, 1922, 42 Stat. at L., 543), making a total period 
of four and one-half years, and subject to still further 
extensions if Congress is permitted to do so. The court 
will take judicial notice of the fact that the war is over, 
and had been over a considerable length of time when the 
last extension of the Rent Act was passed, and also that 
the temporary increase of population in the District of 
Columbia, in connection with the war activities at the 
nation's capital, has wholly ended. It is difficult to 
conceive how the Congress of the United States can 
constitutionally justify this further attempted inter¬ 
ference with a property owner’s dominion over his own 
private property. In the case of plaintiff in error, the 
property is a private dwelling house, and not even an 
apartment house. Congress could as well interfere with 
one’s dominion over his own automobile, typewriting 
machine, sewing machine, or any other piece of property 
which Congress thinks it would be better for another 
private individual, rather than the owner, to use and 
enjoy, and upon terms not approved by the owner. If 
Congress means to assert such power, it is respectfully 
submitted that it should receive the immediate con¬ 
demnation of the court, else the foundamental and 
sacred principles of our institutions and Government, 
for which our forefathers fought, are not only in grave 
danger, but will be actually obliterated. It is hoped 
that the court will decline to afford any harbor or 
protection to this vicious legislation by placing the 
decision in this case solely upon the ground that, under 
the terms of the very act itself, the plaintiff in error is 
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entitled to the possession of his own property for his 
own home, as the dicta , often expressed, that constitu¬ 
tional questions should not be decided unless necessary 
to the case, has no proper application where, as here, 
the fundamental principles of our Government are 
being undermined, and the court is asked to give the 
appearance of respectability to the undermining effort 
by seriously administering the provisions of the void act. 

The judgment below should be reversed. 

Respectfully submitted, 

GEORGE E. SULLIVAN, 
Attorney for Plaintiff in Error. 
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IN THE 

(Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 


January Term, 1923. 
No. 3957. 


Michael A. Mess, Plaintiff in Error 

vs. 

Mrs. L. M. Mosteller, Defendant in Error 


BRIEF FOR DEFENDANT IN ERROR 


PRELIMINARY STATEMENT 


The plaintiff in Error, Michael A. Mess, is prosecu¬ 
ting this appeal in conformity with a writ of error 
which was allowed by this court January 22, 1923, di¬ 
rected to the Honorable Mary C. O’Toole, Judge of the 
Municipal Court of the District of Columbia, com¬ 
manding her to send the record and proceedings of the 
above entitled case to this court for review. 

STATEMENT OF FACTS. 

The plaintiff in error, Michael A. Mess, is the owner 
of premises under discussion, and claims that the same 
are necessary immediately for the actual and bona fide 
occupancy of himself and wife (R. p. 2), uopn the fol¬ 
lowing facts: That the plaintiff in error and his wife 
are over seventy years of age; that their present home 




is located in Chevy Chase, Maryland, about nine hun¬ 
dred yards from the car line and in a location where 
it is impossible to obtain servants; that plaintiff’s bus¬ 
iness has been and is in the District of Columbia; that 
he intends to occupy, at once, the premises concerned 
in this case known as 1418 M Street, N. W., Washing¬ 
ton. D. C., as his home and also as his office (R. p. 7). 

The evidence in the lower court, in addition to the 
facts enumerated in the preceding paragraph, is as 
follows: 

The plaintiff in error, in the summer of last year, a 
few months prior to the service of the notice to quit, 
attempted to raise the rent of this defendant in error, 
without success, from $135.00 per month to the sum of 
$175.00 per month; that plaintiff erected several ga¬ 
rages in the rear of the premises occupied by the de¬ 
fendant, from which plaintiff receives a substantial 
income per year from other tenants; that the premises 
here concerned consists of an eleven room house; that 
plaintiff’s wife had stated in plaintiff’s presence, that 
“they would near live in that house as their home and 
that she should never worry about that”; that the 
tenant is a widow, at the present time under the care 
of a doctor; that the house is used by her in conducting 
a rooming-house business which is her only means of 
support; that the plaintiff in error, in addition to the 
properties above mentioned, owns two six-room houses 
located on Fairmont Street, N. W. (R. p. 7). 

ARGUMENT. 

1. Intention of the Legislature. 

It is a well settled principle that construction is to 
be given a statute which will carry into effect the in¬ 
tention, purpose and object of the legislature. Indeed 
the doctrine is elementary. 
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Wilson vs. Mason, 1 Cranch 45-101, 2 L. ed. 29; 

Studebaker vs. Perry, 184 U. S. 258-268, 46 L. 
©d 528 * 

Westmore vs. Markoe, 196 U. S. 68-77, 49 L. ed. 
390. 

The District of Columbia Rent Acts, starting with 
the Joint Resolution to prevent rent profiteering, ap¬ 
proved May 31, 1918, followed by the original act, ap¬ 
proved October 22, 1919, (41 Stat. at L., 297, 301), 
which was amended and extended for a period of six 
months (42 Stat. at L., 200), and then the last act, the 
one here under consideration (Act of May 22, 1922; 
42 Stat. at L., 543), viewed in their general tenor and 
substance show clearly that the intention of the Legis¬ 
lature was that these Acts should be construed in favor 
of the tenant with a tone of severity towards landlords 
and lessors. 

Congress, in extending and amending the act of Oc¬ 
tober 22, 1919 (41 Stat. at L., 297, 301), wanted to ex¬ 
tend to the landlord a method by which he could obtain 
possession of his property, justifiable in certain exi¬ 
gencies, when necessary immediately for his own use 
or occupancy. 

In view of the position taken by Congress in passing 
an act to protect tenants, I submit that the words 
“necessary immediately’’ as used in Sec. 109, sub-sec. 
(c), sub-division (1) of the so-called Ball Rent Act, 
were intended as meaning indispensable, and not sub¬ 
stantially in the future. 

II. “Immediately” Means “Forthwith.” 

The word “immediately” has been questioned and 
tested in the crucible of judicial opinions with only one 
result. 
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An English Court in the case of The Queen v. The 
Justice of Berkshire, 4 Queen Bench, Div. 469, said: 

“The question is whether the sessions were 
right in holding that the regulation in 35 and 36 
Viet. c. 94, s. 52, sub-s. 3, as to entering into a 
recognizance ‘immediately’ after notice of appeal, 
had been complied with! The notice was given in 
due time, but the appellant did not enter into the 
recognizance until 4 days afterwards. Did this 
satisfy the words of the statute? The question is 
substantially one of fact. It is impossible to lay 
down any hard and fast rule as to what is the 
meaning of the word ‘immediately’ in all cases. 
The words ‘forthwith’ and ‘immediately’ have the 
same meaning. They are stronger than the im¬ 
pression ‘within a reasonable time,’ and imply 
prompt, vigorous action, without any delay, and 
whether there has been such action is a question 
of fact, having regard to the circumstances of the 
particular case.” 

Looking to the expression of the Federal Court as 
to the meaning of the word immediately, we find in 
National Surety Co. vs. Long, 125 Fed. 887, that this 
court said: 

“ ‘Immediately,’ means without the interven¬ 
tion of other events; forthwith; directly.” 

It will be noted that in the case of Elliott vs. Keith, 
32 Mo. App. 579, the word “immediately” was before 
that court being used by the trial court as synonymous 
with the words “is about to remove.” The court, on 
page 585 of its opinion, said: 

“The first ground alleged in plaintiff’s affidavit 
is, ‘that defendant is about to remove out of 
this state with the intent to change his domicile.’ 
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It is couched in the very language of the statute 
and the question is here presented, what is the 
meaning of the words, ‘is about to remove?’ The 
trial court evidently thought an explanation was 
required, when it said in this instruction, ‘before 
you can find that he was about to do so, you must 
believe * # * defendant was preparing and in¬ 
tended to make an immediate removal.’ It is con¬ 
tended by plaintiff’s counsel that this instruction 
reduces and narrows the meaning of the statute 
to such an extent that a creditor would have to 
wait until the debtor had taken such steps for de¬ 
parture that it would be too late to attach. It is 
argued that if the meaning of this ground of at¬ 
tachment is to be thus limited, a creditor would 
be compelled to remain quiescent until the debtor 
had loaded his wagon, hitched up his horses, 
mounted his seat, picked up the lines and raised 
his whip, before he could lawfully sue out an 
attachment. If the language used in the in¬ 
struction leads to such a result, it should meet 
with disapproval. The word ‘immediate,’ as de¬ 
fined by Worcester, means, ‘having nothing inter¬ 
vening, either as to place, time or occasion.’ The 
word ‘immediately’ means ‘instantly, directly, 
without delay, forthwith, just now.’ If we give 
to the word the meaning assigned to i; by lexicog¬ 
raphers, we can scarcely escape tho conclusion 
that the illustration instanced by counsel is a fair 
one.” 


The word “immediately” succeeding the word 
“necessary” shows that the necessity must be urgent. 
In language terse, yet familiar, Mr. Chief Justice Mar¬ 
shall, in the famous case of McCulloch vs. State of 
Maryland, 4 Wheaton, 316-414, said: 

“Such is the character of human language, that 
no word conveys to the mind, in all situations, one 
single definite idea; and nothing is more common 
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than to use words in a figurative sense. Almost 
all compositions contain words, which, taken in 
their rigorous sense, would convey a meaning dif¬ 
ferent from that which is obviously intended. It 
is essential to just construction, that many words 
which import something excessive, should be un¬ 
derstood in a more mitigated sense—in that sense 
which common usage justifies. The word ‘neces¬ 
sary’ is of this description. It has not a fixed 
character peculiar to itself. It admits of all de¬ 
grees of comparison; and is often connected with 
other words, which increase or diminish the im¬ 
pression the mind receives of the urgency it im¬ 
ports. A thing may be necessary, very necessary, 
absolutely or indispensably necessary. To no 
mind would the same idea be conveyed, by these 
several phrases.” 

III. Word “Necessary” as Applied to Property 

Rights. 


The word “necessarv” as used in our American 

* 

Jurisprudence is susceptible of two interpretations. 
First, as applied to construing implied powers derived 
from expressed powers given under the Constitution 
of the United States and construing implied powers 
giving to corproations the word necessary is given a 
liberal construction; second, as applied to property 
rights it is given a strict interpretation. 

In regard to the property rights of infants the ar¬ 
ticles furnished not only must be of such a kind as to 
be necessaries, but the infant must in fact be in need 
of them. If he is already supplied, his contract for 
such articles will not be binding. This principle is so 
elementary that a collection of cases would be a fruit¬ 
less and unthankful task. 

The implacable logic of this rule of law is also ap¬ 
plicable to the property of a husband which is subject 
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to the payment of debts contracted by a wife for neces¬ 
saries furnished to her. 

In the law of real property the word “necessary” 
is given a strict interpretation. Especially is this true 
in the law of easements. The Supreme Court of Maine 
in the case of Hildreth vs. Googins, 91 Me. 227, 39 Atl. 
550, which was a controversy as to a right of way from 
a lot of land which had no access to it from the street, 
except by ocean or crossing land of other owners. The 
court in its opinion said: 

“Imjilied grants of this character are looked 
upon with jealousy, construed with strictness, and 
are not favored, except in cases of strict necessity, 
and not from mere convenience. * * * It may not 
be as convenient as a passage by land, but neces¬ 
sity, and not convenience, is the test.” 

The following cases are to the same effect: 


Kingsley vs. Gouldsborough Land Imp. Co., 86 
Me. 280; 

Lawton vs. Rivers, 2 McCord, (S. C.), 445; 

Feoffees of Grammar School vs. Proprietors of 
Jeffrey’s Nick Pasture, 174 Mass. 572. 

The word “necessary,” as relating to property 
rights was also passed upon by the Supreme Court of 
Illinois in the case of Town of Old Town vs. Dooley, 81 
Ill. 255, in which the facts were: 

‘ ‘ Appellee is the owner of the land on both sides 
of the public highway, where it crosses a stream 
of water called Kickapoo. 

Section 64 of the chapter entitled ‘Roads and 
Bridges/ (R. L. 1874, p. 922), is as follows: ‘And 
where any bridge on a public road is constructed 
over a stream or body of water, where the depth 
or current of water, or the nature of the bank or 
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banks of such stream or bodv of water is such as 

•> 

to render a fence on the marginal line of the pub¬ 
lic road impracticable, or very expensive to con¬ 
struct and keep in repair, the owner of the land 
bordering on the public road shall have the right 
to connect the road fence on either or both banks 
of the stream or body of water, to said bridge or 
any pier or abutment thereof, or to any embank¬ 
ment or timber approach to said bridge: PRO¬ 
VIDED, that no necessary ford across said stream 
or bodv of water shall be permanentlv obstructed 
thereby; AND, PROVIDED, FURTHER, that 
any such connecting fence shall be constructed by 
the consent and under the direction of the Com¬ 
missioners of Highways of the town in which the 
bridge may be located.” 

t 

The court said: 

“A final objection insisted upon is, that the evi¬ 
dence shows a necessary ford across the stream 
is obseructed by fences. The word ‘necessary’ is 
defined by lexicographers as synonymous with ‘in¬ 
dispensable,’ ‘unavoidable’ or ‘that which must 
be.’ in this sense the evidence clearly fails to sus¬ 
tain the position contended for. The bridge is de¬ 
scribed as being one of the best in McLean county, 
and furnishing abundant facilities for crossing the 
stream to all who have occasion to travel the high¬ 
way.” 

Constitutionality of Law. 

The argument advanced by the plaintiff in error, re¬ 
garding the unconstitutionality of the so-called Ball 
Rent Act has been decided by the Supreme Court of 
the United States in the case of Block vs. Hirsh, 256 
U. S. 135, and this court very tersely said that it would 
not attempt to decide the constitutionality of a law 
after it had been before the Supreme Court of the 
United States. 
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In the case of the Philadelphia, B. & W. R. Co. vs. 
Tucker, 35 App. I). C. 123-138, this court said: 


“An examination of the points advanced by 
counsel, as disclosed by the report of the case, 
shows that most, if not all, the questions raised by 
counsel in this case were brought to the attention 
of the court in the Employers’ Liability Cases. 
But even if this were not the fact, we \\ >uld hesi¬ 
tate to declare a law unconstitutional that had 
been twice before the court of last resort, and, so 
far as it applies to this District, had been declared 
to be constitutional. In such a situation we must 
assume that the Supreme Court, before declaring 
the act constitutional, considered it in all its 
phases. Certainly it would not be becoming in a 
court of inferior jurisdiction to attempt to dem¬ 
onstrate to the higher tribunal the incorrectness 
of its conclusion in a given case. Such being the 
situation, we shall dispense with a useless task, 
and pass over without comment this assignment 
of error.” 


I submit that the above quotation from this court 
is all that need be said in regard to the assignment 
of error directed to the unconstitutionality of the Dis¬ 
trict of Columbia Rent Act (42 Scat, at L., 543). 


CONCLUSION. 

I beg to suggest to this court that the sharp and 
vehement assertions embodied in the District of Colum¬ 
bia Rent Act are for the protection of the tenant and 
should be construed in the tenants favor. The Su¬ 
preme Court of the United States in the case of Block 
vs. Hirsh, 256 U. S. 135, when it upheld the constitu¬ 
tionality of this act, construed it in the tenant’s favor 
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and it must be presumed that that court considered the 
act in all its phases. 

The plaintiff in error is a hoarding landlord, owner 
of various properties, who tried to raise this tenant’s 
rent from $13o.OO per month to the ridiculous sum of 
$17f).00. Being unable to accomplish his purpose to 
that end he constructed several garages in the rear of 
the premises occupied by this tenant from which ga¬ 
rages plaintiff received a substantial income per year 
from other tenants (R. p. 7). Plaintiff’s wife stated 
in his presence that they would never live in the house 
as their home. In the face of these facts he endeavors 
to make it appear that the premises are necessary im¬ 
mediately for his occupancy. 

But I most earnestly submit to this court, as be¬ 
tween these parties, one a man of means now living in 
his beautiful, attractive home in Chevy Chase, Mary¬ 
land—subject to a few inconveniences, if you please— 
the other a widow, under the care of a doctor, using 
the premises here in question in conducting a rooming- 
house business which is her only means of support (R. 
p. 7), that on these facts the premises here are not 
“necessary immediately” for the landlord’s use. 

I am perfectly willing to admit that plaintiff’s Chevy 
Chase home is in a location unsuitable to obtain do¬ 
mestic servants conveniently, and at a distance of about 
900 yards from the car line, which may be considered 
inconvenient, but necessity—“necessary immediately” 
—and not convenience is the test under this act. 

I submit that the action of the lower court should be 
affirmed. 

Respectfully submitted, 

J. William Tomlinson, 
Attorney for Defendant in Error. 
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